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DT. 18.07.2022 issued by The Assistant Commissioner, CGST, Division-VI,
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37qlcaafmrgj rat Name & Address of the Appellant / Respo~dent :
MIs. Concept Motor Bike Company Pvt Ltd., NewYork Complex,

Opp. Ranjit Petroleum, Bodakdev, Ahmedabad-380054

zu 3r2r(3rd)an at{ znfa fffa ah i surzmm uf@nrt/

(A) ff@rauT h zag 3r4l zrzr a Paar elAny person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
fol owmgway.
National Bench or Regional Bench· of Appellate Tribunal framed under GST Act/CGST Act in the
cases where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act,

(i) 2017.

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as

(ii)

mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

(iii)
Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017
and shall be accompanied with a fee of Rs. One T ousand for every Rs. One Lakh of Tax or Input
Tax Credit involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee
or penalty determined in the order appealed against, subject to a maximum of Rs. Twenty-Five
Thousand.

(B}
Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with
relevant documents either electronically or as may be notified by the Registrar, Appellate Trib.unal
in FORM GST APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and
shall be accompanied by a copy of the order appealed against within seven days of filing FORM GST
APL-05 online.

(i)
Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after
paying-

() Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as
is admitted/accepted by the appellant, and

(ii) A sum equal to twenty five per cent of the remaining
amount of Tax in

dispute, in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from
the said order, in relation to which the appeal has been filed.

(ii)
The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of
communication of Order or date on whic;h-the:Pr-esident or the State President, as the case may be,
of the Appellate Tribunal enters officeWhicheverislater.

f..' ..• ..'\
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ORDER-IN-APPEAL

Brief Facts of the Case :

M/s. Concept Motor Bike Company Pvt. Ltd., New York
Complex, Opp. Ranjit Petroleum, Bodakdev, Ahmedabad - 380054

(hereinafter referred as 'Appellant') has filed the appeal against Order-in

Original No. CGST-VI/Dem-48/Concept Bike/AC/DAP/2022-23 dated
18.07.2022 (hereinafter referred as 'Impugned Order') passed by the

Assistant Commissioner, CGST, Division - VI, Ahmedabad South
(hereinafter referred as 'AdjudicatingAuthority).

the CGST Act, 2017 on the demand confirmed at (i) above.

Impose penalty amounting to Rs.37,312/- under~) (xvii) of

the CGSTAct, 2017 on M/s. Concept Motor Bike~ur~:~ td.

>°1 'so o

'·-

iii.

2(i). Briefly stated the facts of the case is that the 'Appellant' is
holding GST Registration - GSTIN No.24AAECC4296P1Z5 has filed the

present appeal on 16.11.2022; as per appeal memorandum the order
appealed against was communicated to appellant as on 31,08.2022. The

'Appellant' had filed TRAN-1 and claimed transitional credit amounting to
Rs.31,17,368/-. In response to said TRAN-1, a SCN in Form DRC-01 dated
10.09.2021 was issued to the appellant stating as to why 

- The Transitional Credit of Input Tax amounting to Rs.31,17,368/
wrongly earnedforward and utilized by them, should not be demanded
and recovered from them, under the provisions of Section 73(1) of the
CGSTAct read with the provisions ofRule 121 of the CGSTRules;

- Interest should not be charged and recovered from them under the
provisions of Section 50 of the CGSTAct; and

- Penalty should not be imposed on them under the provisions of Section
122(1)(xvii) of the CGSTAct.

Thereafter, the appellant has submitted reply to SCN along with copies of
Tax Invoices on 03.11.2021. Accordingly, the Adjudicating Authority has
passed the impugned order as under :

z. Confinn the demand of Rs.37,312/- out of Rs.31,17,368/ from M/s.
Concept Motor Bike Company Pvt. Ltd. as determined under proviso to
Section 73 (1) of the CGST Act, 2017 read with Rule 121 of the CGST
Rules, 2017.

L. Order the assessee to pay interest at applicable rate under Section 50 of



r
3

F.No.: GAPPL/ADC/GSTP/3165/2022

The adjudicating authority has rejected the claim of Rs.486/- of Krishi

Kalyan Cess and Rs.36,826/- due to non-availability of duty paying
documents (Total Rs.37,312/-). The appellant in the present appeal
memorandum has informed that for mental peace, without admitting the
liability they have paid Rs.486/- with interest of Rs.439/- and Rs.36,826/
vide DRC-03 dated 08.11.2022.

2(ii). Being aggrieved with the impugned order the appellant has

filed the present appeal on following grounds 
- As per para 21 ofimpugned order demand is confirmed under proviso to

Section 73 (1) of the COST Act, 2017 read with Rule 121 of the COST

Rules, 2017. There is no existence ofproviso to Section 73(1), so, the·
impugned OIO is required to be quashed down.

- Section 73 is applicable in case where Input Tax Credit wrongly availed

or utilized; In the given case credit is availed as transitional credit. In

view ofSection 2(63) read with 2(62), transitional credit is not an Input

Tax Credit. Since, it is not an Input Tax Credit, recovery of same

invoking Section 73 is notpermissible. Hence, demand ofRs.36,826/- is
not in accordance with the provisions ofthe prevailing law.

- To invoke penalty provisions, guilty mind i.e. leans-rea is necessary.

Referred case ofHindustan Steel Limited Vs. State of Orissa. Ir case of
State ofM.P. Vs. Bharat Heavy Electricals (1997 (7) scc 1), it has been
contended that even if this Court held that it appears to give the

expression that the imposition ofpenalty is mandatory, yet there was a
scopefor exercise ofdiscretion.

- Thus, penalty u/s. 122(1)(xvii) cannot be imposed just because the .

Taxable person fannot furnish the invoices relating to the Transitional
ITC taken amounting to Rs.36,826/-. Further, as far as penalty of
Rs.486/- is concerned the same cannot be imposed under above
provision as documentary evidences in this regards is available and
also produced before the authority.

3. Personal Hearing in the matter was held on 04.01.2023
, .-: .

wherein Mr. Bishan R. Shah, CA appeared on behalf of the 'Appellant' as

authorized representative. During P.H. he has submitted copy of order of

Hon'ble Jharkhand High Court in case of Usha Martin Ltd. (W.P. (T) No.
-aaaE>

!.'~-t-- '}Y-_,ss~q'f.~.,,.~022) dated 10.11.2022. He has further stated that they have
• gA$ no±ggtire to add to te.Es, ..... ~ ~.~~. ,:-,'; •• 5 ··±. 83, .¥4 "vo , s"
'
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Discussion and Findings :

4(i). I have carefully gone through the facts of the case

available on records, submissions made by the 'Appellant' in the Appeals

Memorandum as well as through additional submission. I find that the
'Appellant' had availed the transitional credit of Total Rs.31,17,368/- by
filing TRAN-1. A Show Cause Notice in Form DRC-01 was issued to the
appellant in this regard. Thereafter, the adjudicating authority vide .

impugned order has allowed the transitional credit of Rs.30,80,356/- and

rejected transitional credit of Rs.37,312/-. Out of said rejected credit,
transitional credit of Rs.36,826/- is rejected on the ground that appellant

is not in possession of invoices/duty paying documents in respect of said

credit carried forward under TRAN-1 is in contravention of Section 140(3)
of the CGST Act; and credit of Rs.486/- is rejected on the ground that

transitional credit of Krishi Kalyan Cess is not admissible in terms of
Section 140 of the CGST Act, 2017. Further, I find that the adjudicating
authority has ordered for interest at applicable rate under Section 50 of

the CGST Act, 2017 on aforesaid amount of rejected credit and also
imposed penalty of Rs.37,312/- on the appellant under Section
122(1)(0vii) of the CGST Act, 2017.

4(ii). On carefully going through the submissions of appellant

I find that the appellant is mainly contending that Section 73 is applicable
in cases where Input Tax Credit wrongly availed or utilized, whereas,
present matter is related to Transitional Credit and in view of Section
2(63) read with 2(62) the transitional credit is not an Input Tax Credit.
The appellant has further contended that since, it is not an Input Tax
Credit, recovery of same invoking Section 73 is not proper and therefore,
demand of Rs.36,826/- is not in accordance with the provisions. Further,
as regards to imposition of penalty the appellant has contended that for
invoking penalty provisions, guilty mind i.e. Means-rea is necessary.

5. In view of above facts, I refer to provisions of CGST Act, 2017
relating to subject case which is as under :

140 (1) A registered person, other than a person opting to pay tax
under section 10, shall be entitled to tale, in his electronic credit

ledger, the amount of CENVAT credit carried forward in th tetra.,
/, .er, '~

retain@ to the period enano ith the day immediatetu Pree@jf,@
appointed dau, famished bu him unaer the easting la#i4? $j$ Jj
manner as may be prescribed: _f$

x
j



. •- ··•··- · ·•--• ·•·
«.

5
F.No. : GAPPL/ADC/GSTP/3165/2022

Explanation 3.- For removal of doubts, it is hereby clarified that the
expression "eligible duties and taxes" excludes any cess which has not

been specified in Explanation 1 or Explanation 2 and any cess which is
collected as additional duty of customs under sub-section (1) ofsection 3
ofthe Customs TariffAct, 1975 (51 of 1975).J

The Explanation 3 is inserted w.e.f. 01.07.2017 by s.28 of 'The Central

Goods and ServicesTax (Amendment) Act, 2018 (No. 31 0f2018).

As per above statutory provisions, a registered person is

allowed to take amount of Cenvat credit carried forward in the return Viz.
ER1 and ST3 returns relating to the month of June 2017 in their electronic
credit ledger for which the registered person is required to file Form GSTR

TRAN-1 in terms of Rule 117 of the CGST Rules, 2017. I find that Section

140 of the CGST Act, which allows various types of credit for transition in

GST period through TRAN-1, however, looking to the Explanation 3 it does -
not cover credit of Krishi Kalyan Cess.

6. Further, I find that the adjudicating authority has rejected the
transitional credit of Rs.36,826/- for the reason that· appellant is not in

possession of invoices/duty paying documents. in respect of said transitional
credit in terms of 'Section 140 (3) of the CGST Act, 2017. The relevant
provision is reproduced as under :

Section 140. Transitional arrangements for input tax credit.

(3) A registered person, who was not liable to be registered under the
existing law, . or who was engaged in the manufacture of exempted
goods or provision of exempted services, or who was providing works
contract service and was availing of the benefit of notification. No.
26/2012-Service:Tax, dated the 20th June, -2012 or a first stage dealer
or a second stage dealer or a registered importer or a depot of a
manufacturer, shall be entitled to tale, in his electronic credit ledger,
credit of eligible duties in respect of inputs held in stockc and inputs
contained in semi-finished or finished [goods held in stock on the
appointed day, within such time and in such manner as may be
prescribed, subject to] thefollowing conditions, namely.:
(i) such inputs or goods are used or intended to be used for malcing
taxable supplies under this Act;
(ii) the said registered person is eligible for - input tax credit on such
inputs under thi:iAct;
(iii) the said registered person is · in possession of invoice or other
prescribed documents evidencing payment of duty under the existing
law in respect ofsuch inputs;
(iv) such invoices or other prescribed documents were issued not earlier
than twelve months immediatelypreceding the appointed day; and
(v) the supplier of services is not eligible for any abatemggghis
Act: ,tar+..,
Provided that.where a registered person, other than a'niir@fact@ire%r
a supplier of servces, s not n possesson of an nvjoor+mu %?gj
documents evidencing payment of duty in respect of ti_~~~t~-1_n:/(!;lJ
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n
6

F.No.: GAPPL/ADC/GSTP/3165/2022

registered person shall, subject to such conditions; limitations and
safeguards as may be prescribed, including that the said taxable person
shall pass on the benefit of such credit by way of reduced prices to the
recipient, be allowed to take credit at such rate and in such manner as
may be prescribed.

On going through the above provisions, I find to claim credit the
registered person have to possess invoice or other prescribed documents
evidencing payment of duty under existing law. However, in the present

matter the appellant has been failed to produced duty paying documents
before the adjudicating authority in respedt of availing transitional credit of

. .
· Rs.36,826/-. Further, the appellant has also not produced any duty paying

documents in respect said transitional credit in the present appeal proceedings

also.

7. Therefore, I do not find any infraction in impugned order passed by

the adjudicating authority ordering recovery of said credit under Section 73 of
the CGST Act, 2017. Since, the credit was disallowed and ordered for recovery,
it is a statutory requirement to pay the same along with interest under Section
73 of the CGST Act, 2017 read with Section 50 of the CGST Act, 2017. As
regards to imposition of penalty I find that appellant has claimed the credit
without having prescribed duty paying documents therefore, the adjudicating

authority has imposed penalty under Section 122(1)(xvii) of the CGST Act,

2017 which I find is in commensurate with the wrong availment of credit.
Therefore, I do not intend to provide any relief on this aspect.

8. In view of the above discussions, I do not find any force. in the
contentions of the Appellant. Accordingly, I find that the impugned order passed
by the Adjudicating Authority is correct and as per the provisions of GST law.

Therefore, I do not find any reasons to interfere with the decision taken by the
Adjudicating Authority vide "impugned order" and accordingly, I reject the
appeal filed by the Appellant.

9. sfaaaftrafRt& sr4tama Rael 3qt+aat fanstar?l
The appeal filed by the appellant stands dispo ed of

o .sh-?
M ir Rayka)

Additional Commissioner (Appeals)

Date:0.05.2023

%# "(Dilip Jadav)
Superintendent· (Appeals)
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By R.P.A.D.
To, .
M/s. Concept Motor Bike Company Pvt. Ltd.,
New York Complex, Opp. Ranjit Petroleum,
Bodakdev, Ahmedabad - 380054

Copy to:
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.
3. The Commissioner, CGST & C. Ex., Ahmedabad-South.
4. The Dy/Asstt. Commissioner, CGST, Division-VI, Ahmedabad South.
5.The Superintendent (Systems), CGST Appeals, Ahmedabad.
.6 Guard FIle.
7. P.A. File




